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Introduction 

Earlier this year, the County Court of Victoria dismissed an insured’s income protection (IP) claim 

under a ‘one duty’ definition1. In doing so, it found that the insured was no longer suffering from the 

pleaded sickness of ciguatera poisoning. 

The insured applied for leave to appeal. Today, the Victorian Court of Appeal dismissed the insured’s 

application on the basis that she did not have a real prospect of success. In doing so, the court found 

that the insured impermissibly sought to run a new case on appeal; ie she sought to advance a new 

case that her sickness was chronic fatigue syndrome (CFS) or, alternatively, a collection of symptoms.  

In addition, the Court of Appeal found that: 

1. The credibility and reliability of the insured’s evidence was of critical importance in circumstances 
where the medical opinions were based on the insured’s subjective reporting of symptoms; 

2. The trial judge was entitled to find that the insured was ‘not a convincing and reliable witness’  and, 
as such, was entitled to conclude that the insured was not Totally Disabled. 

The Court of Appeal’s findings confirm the difficulties for insureds in appealing decisions when there 

has been an adverse credit finding at first instance.  An appellate court will not overturn an adverse 

credit finding unless it is ‘glaringly improbable’ or ‘contrary to compelling inferences’.  

The Court of Appeal also made some useful comments that a treating specialist’s medical opinion on 

an issue of causation may not be strengthened by virtue of seeing a patient on multiple occasions. 

Background 

The insured, a project co-ordinator at a major bank, took out an IP policy with AIA.  

In October 2009, the insured ingested toxic fish in Cuba. Upon return to Australia, she saw an 

infectious diseases physician (the treating specialist) who diagnosed ciguatera poisoning. There is 

no clinical test available to detect the ciguatera toxin.  

The insured claimed IP benefits on the basis that she was Totally Disabled. Her symptoms included 

fatigue. AIA paid her IP benefits from January 2010 to September 2015. The treating specialist 

certified the insured as being Totally Disabled during that period.  

In July 2015, AIA assembled a multidisciplinary medical panel comprising A/Prof Ruff, consultant 

physician in infectious diseases, Dr Paul, consultant occupational physician, and Dr Felman, 

consultant psychiatrist. The panel determined that the insured no longer had ciguatera poisoning and 

that she could return to full-time work immediately. AIA ceased paying benefits.  

The insured issued proceedings. AIA successfully defended the claim at first instance on the basis 

that the insured no longer had the pleaded sickness of ciguatera poisoning and, alternatively, was no 

longer Totally Disabled.  The trial judge made some adverse credit findings which were critical to the 

outcome. The insured appealed. 

Should the insured be permitted to depart from the case she ran at trial? 

The insured argued that the trial judge ought to have found that she suffered from CFS and that this 

was a ‘sickness’ within the meaning of the policy. 

                                                             
1 Research indicates it is only the second time a life insurer has successfully defended a disability claim in the 

County Court in the last 25 years (AustLII - County Court decisions, 1993 to date)   
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The insured’s case at trial was that her ‘sickness’ was ciguatera poisoning. AIA argued that the 

insured, on appeal, was seeking to advance a new case that either no diagnosed sickness was 

required (a collection of symptoms being sufficient to attract liability under the policy), or that the 

diagnosed sickness was CFS. 

The Court of Appeal found that the insured should not be allowed to advance a case different from the 

one advanced at trial. In doing so, the court quoted the following extract of Dixon v Whisprun: 

It would be inimical to the due administration of justice if, on appeal, a party could raise 

a point that was not taken at the trial unless it could not possibly have been met by 

further evidence at the trial. Nothing is more likely to give rise to a sense of injustice in a 

litigant than to have a verdict taken away on a point that was not taken at the trial and 

could or might possibly have been met by rebutting. 

The Court of Appeal accepted that, if the insured had advanced a case at trial that her sickness was 

CFS (or a collection of symptoms), AIA would have sought to adduce additional evidence from the 

witnesses called at trial. Moreover, there was a real possibility that AIA would have called other 

witnesses with more specific expertise in CFS. 

Trial judge’s adverse credit findings 

The trial judge found that the insured was ‘not a convincing and reliable witness’, and that her credit 

had been undermined by the following:  

1. The insured had turned down employment offers ‘without adequate reasons and against the 
advice of her general practitioner’.  

2. The insured had been ‘less than frank’ in what she had told witnesses and the Court about her 
success or otherwise in obtaining employment. 

3. The insured had undertaken extensive overseas travel and social activities, which ‘did not 
correlate with her complaints she made to medical witnesses about her inability to function’.  

4. Her Honour considered it ‘unusual’ that the insured had ‘displayed apathy/disinterest in seeing the 
medical opinions upon which [AIA] had relied when terminating her insurance benefits’.  

5. The insured had taken on ‘the role as the expert as to when she could return to work’.  

The Court of Appeal stated that, where the finding at first instance depended on the acceptance or 
rejection by the trial judge of a witness’ evidence, an appellate court should only set aside that finding 
if that finding is ‘glaringly improbable’ or ‘contrary to compelling inferences’.  

The Court of Appeal found that the trial judge’s adverse credit findings were not ‘glaringly improbable’ 
or ‘contrary to compelling inferences’. Rather, those findings were ‘well open’ to the trial judge. The 
fact that the insured called lay witnesses whose observations were consistent with the insured’s 
complaints, or that the treating medical practitioners accepted she was ‘genuine’ and ‘not malingering’, 
did not detract from the trial judge’s ability to make her own assessment based on the evidence. 

The Court of Appeal also found that the credibility and reliability of the insured’s evidence was of 
critical importance in circumstances where the medical opinions as to incapacity were based on 
acceptance of the insured’s subjective reporting of symptoms (Dixon v Whisprun). As the trial judge 
was entitled to reject the insured’s evidence, it followed that the trial judge was also entitled to 
conclude that the insured was not Totally Disabled. 

Trial judge’s preference of A/Prof Ruff’s evidence 

A/Prof Ruff gave evidence at trial that the insured no longer suffered from ciguatera poisoning, while 

the treating specialist gave evidence that the insured continued to suffer from that sickness. The trial 

judge preferred the evidence of A/Prof Ruff as:  
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1. A/Prof Ruff was the pre-eminent Australian expert in ciguatera poisoning;  

2. A/Prof Ruff had provided an objective and well-reasoned report (which was consistent with the 
assessment of another specialist appointed by AIA); and 

3. The treating specialist appeared to become defensive and less convinced of his diagnosis in light 
of reading A/Prof Ruff’s report. 

The Court of Appeal found no error in the trial judge’s reasons for her preference of A/Prof Ruff’s 
evidence. Indeed, the Court of Appeal found that it also would have preferred A/Prof’s evidence that 
the insured did not suffer from ciguatera poisoning. 

The Court of Appeal acknowledged that there was some force in the insured’s submission that a 
medical practitioner who sees a patient on 50-60 occasions is more likely to be in a better position to 
assess the extent of a patient’s disability than a medical practitioner who only sees the patient once. 
However, the court stated that a medical opinion on causation may not be strengthened by the fact 
that the medical practitioner has had multiple opportunities to examine the patient. Questions of 
medical causation often require analysis by reference to scientific criteria relevant to the particular 
medical condition, including questions as to the consistency of the nature and duration of symptoms 
with a particular diagnosis, rather than by reference to whether the patient presents as ‘genuine’.  

Conclusion 

The Court of Appeal concluded, especially because the insured impermissibly sought to advance a 
new case on appeal, that the insured’s appeal did not have a real prospect of success. Accordingly, it 
refused the insured’s application for leave to appeal and ordered that she pay AIA’s costs.  

Implications 

The Court of Appeal’s decision confirms the following fundamental principles: 

1. It is generally impermissible to advance a new case on appeal; 

2. An appellate court will not set aside evidentiary findings (including adverse credit findings) unless 
those findings are ‘glaringly improbable’ or ‘contrary to compelling inferences’.  

3. The credibility and reliability of an insured’s evidence is of critical importance in circumstances 
where the medical opinions are based on the insured’s subjective reporting of symptoms. Once an 
insured’s credit has been undermined in such cases, it is open to the trial judge to give little weight 
to the insured’s medical evidence.  

In Dixon v Whisprun, the High Court found that the trial judge did not make an error in giving little 

weight to the insured’s medical evidence once her credit had been undermined. Similarly, the 

undermining of the insured’s credit at trial in this matter was crucial to the ultimate outcome.  

This case demonstrates the importance of gathering evidence prior to trial which may put the insured’s 

credit in question. AIA issued subpoenas and a notice to produce which uncovered a body of 

information about the insured’s job applications and travels. These materials, combined with what the 

trial judge described as ‘intense cross examination’ by AIA’s counsel, led to findings that the insured 

was ‘less than frank’ about her job applications and that her extensive overseas travel and social 

activities did not correlate with her self-reported ‘inability to function’. The trial judge found that, in the 

circumstances, the insured was ‘not a convincing and reliable witness’. As illustrated here, an 

appellate court will not usually set aside an adverse credit finding of this nature. 


