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THE ALUCA TURKSLEGAL SCHOLARSHIP, NOW 
IN ITS 11TH YEAR, IS DESIGNED TO SUPPORT 
THE PROFESSIONAL GROWTH OF ALUCA 
MEMBERS BY PROVIDING A SIGNIFICANT 
CAREER DEVELOPMENT OPPORTUNITY FOR 
PROFESSIONALS WORKING IN THE LIFE 
INSURANCE INDUSTRY.  

2017 ALUCA 
TURKSLEGAL 
SCHOLARSHIP

WHO CAN ENTER?
Most current financial members of ALUCA regardless of 
country of residence, working in the life insurance industry, 
including superannuation trustees and administrators.

HOW TO ENTER?
Submit a 2,500 word paper answering one of 10 
questions in the Application Form pertaining to the life 
insurance sector.

WHAT IS THE MAJOR PRIZE?
An overseas conference package valued up to AU$8,000 
to one of the following conferences of your choice in the 
US in 2018; Eastern Claims Conference; LOMA Life Insurance 
Conference; or DI & LTC Insurers’ Forum.

WHO ARE THE JUDGES?
Senior industry professionals, including CEOs from many 
of Australia’s leading life insurers.

APPLICATIONS OPEN
12 JULY 2017

Further information and application forms will be available 
from 12 July 2017 on the TurksLegal and ALUCA websites:
www.turkslegal.com.au/community/scholarships
www.aluca.com







































Why Evidence-Based Medicine?

Because it works.

Evidence Based Medicine (EBM) is an 
approach in medical practice that intends to 
optimise clinical decision making by applying 
the evidence from well-designed and 
validated scientific studies and research.  

The best practice approach of applying 
EBM involves integrating individual clinical 
expertise with the most reliable clinical 
evidence available from systematic research 
and applying this evidence to individual 
patient clinical problems and circumstances.

EBM guidelines have undergone considerable 
transformation over the last number of 
years. Significant advances include specific 
linkages of systemic research evidence 
summaries to the strength and direction 
of recommendations, consideration of 
important individual ‘patient’ factors and 
the transparent reporting of clinical practice 
guidelines in simple and clear language.

Various studies are showing a growing 
acceptance amongst health practitioners 
and insurance authorities in viewing EBM as 
the most rational and objective method of 
effectively guiding better health and return 
to work outcomes, and reducing disability 
durations.  

By understanding EBM, it is logical that we 
draw your attention to an evidence based 
resource which is increasingly gaining 

acceptance and implementation in 
Australia from a number of Insurers 
and compensation schemes. The 
resource we refer to is the Official 
Disability Guidelines (ODG).  ODG is 
an electronic EBM guideline tool and 
by their reckoning is the most widely 
adopted guideline in the workers’ 
compensation setting in the US and 
overseas. It is also being recognised 
and utilised in other healthcare 
compensation settings.

Although the benefits of using 
evidence-based medicine (EBM) 
are often extolled due to improved 
outcomes in healthcare systems that 
have adopted medical treatment 
guidelines, up until last year there 
had never been an academic study 
published in a peer-reviewed medical 
journal that proved if EBM could 
deliver these results from a compliance 
standpoint on a closed claim file.

In May 2016, the independent, 
retrospective study, entitled, “A New 
Method of Assessing the Impact 
of Evidence-Based Medicine on 
Claim Outcomes” (Bernacki, et al), 
was published, with results that 
demonstrated what EBM users have 
been saying all along: It works. The 
study compared the relationship 
between outcomes for 45,951 
indemnity claims filed between 2008 

and 2013 in terms of duration and medical 
utilisation and costs, to their adherence 
to EBM guidelines. The authors sought to 
challenge or confirm the following:

The goal of EBM guidelines in workers’ 
compensation is to improve the quality of 
care for injured workers by using an objective 
standard for treatment. The philosophy is that 
properly constituted guidelines -

1. Achieve better and more predictable 
results for the majority of patients;

2. Establish a standard of care with 
projected disability duration;

3. Define necessity and appropriateness of 
medical treatments;

4. Provide expectations for recovery, cost, 
and risks for complications.

To do so, the authors chose the ODG 
published by the Work Loss Data Institute. 
The question the investigation assessed 
was, “If injured workers are managed under 
EBM guidelines as defined by ODG, do they 
have better outcomes in terms of absence 
from work and total medical care cost?” As 
it turns out, they do.

Adherence to ODG led to faster return to 
work, and lower medical costs across the 
board.
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The authors assigned a compliance score 
to the claims, indicating roughly how many 
of the treatments were consistent with the 
recommendations from the ODG guidelines. 
The low compliance group exceeded the 
high compliance group by 37.8% in medical 
costs and 13.2% in claim duration across all 
levels of medical complexity. 

Also, as medical complexity increased, so 
did the difference in duration and medial 
spend between the low and high compliance 
group. Lastly, there was a striking difference 
in the number of inappropriate procedures 
performed by the low compliance group as 
compared to the high compliance group, 
demonstrating that inappropriate care to the 
injured worker is a primary driver of claim 
duration and medical costs. 

The results coincide with the intention 
of EBM guidelines, which is to combine 
best practice protocols and optimal care 
pathways while avoiding potentially harmful, 
inappropriate care to the injured worker.
Even better, actual outcomes data from ODG 
users and U.S. State adoptions mirror the 
study results. For example, since the State of 
Texas adopted ODG, they have experienced 

34% savings in lost time, 30% drop in
medical costs, and a 51% drop in 
premiums. 

The State of Ohio has had savings of 
66% in absence, 60% in medical cost, 
77% in treatment delay, all with 84% 
provider approval, since their ODG 
adoption. Oklahoma experienced a 
cumulative 44% drop in loss-cost 
rates since adopting ODG, and North 
Dakota has become the perennial 
#1 in a National Workers’ Comp 
Premium Ranking, with 40% premium 
reductions and a $52M credit.

There’s no better way to tout evidence 
based medicine than to use actual 
evidence. Although “A New Method
of Assessing the Impact of Evidence-
Based Medicine on Claim Outcomes” 
was the first academic study of its
nature, the conclusion made by 
Bernacki, et al, demonstrates what 
many have known all along: Evidence-
based medicine works.

For the full article on “A New Method
of Assessing the Impact of Evidence-

Based Medicine on Claim Outcomes”, 
please click here.

In conclusion, there are many benefits to 
implementing an evidence based clinical 
guideline tool.  There are also many 
examples of how ODG in particular can be 
used to benefit the individual (“the patient”) 
through timely and evidence based 
treatments and return to work strategies.

If you would like to know more about EBM 
and/or ODG and what differentiates ODG 
from other EBM tools, please contact us via 
contact@mlcoa.com.au

*All views, opinions and conclusions 
expressed are those of the authors and/or 
speakers and do not necessarily reflect the 
view, opinion, conclusion and/or policy of 
ExamWorks and its affiliates.
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Introduction 

On 26 May 2017, Judge Kings of the County Court of Victoria dismissed a plaintiff’s claim for income 
protection benefits under a ‘one duty’ definition.  

Research indicates that it is only the second time a life insurer has successfully defended a disability 
claim in the County Court for over two decades.1 The decision provides some important take away 
points in relation to defending claims involving medical conditions which are largely assessed by the 
plaintiff’s subjective reporting of symptoms. 

Background 

The plaintiff, a 37 year old project co-ordinator at a major bank, took out an income protection policy 
with AIA.  

In October 2009, the plaintiff ingested toxic fish in Cuba. Upon return to Australia, she saw an 
infectious diseases physician (the treating specialist) who diagnosed ciguatera poisoning. There is 
no clinical test available to detect the ciguatera toxin.  

The plaintiff claimed income protection benefits on the basis that she was Totally Disabled. Her 
symptoms included fatigue, nausea, headaches and difficulties concentrating. AIA paid her monthly 
benefits from January 2010 to September 2014. The treating specialist certified the plaintiff as being 
Totally Disabled during that period.  

In September 2014, AIA deemed the plaintiff to be entitled to the Partial Disablement benefit only, and 
commenced paying 70% of the monthly benefit. In doing so, it relied on a medical report from Dr 
Wyatt, occupational physician, to the effect that the plaintiff could work in a reduced capacity.  

In July 2015, AIA assembled a multidisciplinary medical panel comprising Associate Professor Ruff, 
consultant physician in infectious diseases, Dr Paul, consultant occupational physician, and Dr 
Felman, consultant psychiatrist. In a joint report, the panel determined that the plaintiff no longer had 
ciguatera poisoning, and that she could return to full-time work immediately.  

In September 2015, AIA ceased paying benefits to the plaintiff. In October 2015, the plaintiff issued 
proceedings, claiming that she had remained Totally Disabled on account of ciguatera poisoning from 
September 2014 to date and continuing.  

AIA issued subpoenas to various banks and employment agencies relating to job applications.  AIA 
also issued a notice to produce for the plaintiff to produce her passport and other travel documents as 
it understood that she had engaged in extensive travels while claiming benefits under the policy.  

Judge Kings dismissed the plaintiff’s claim and ordered that she pay AIA’s costs of the proceeding.  

The issues 

In order to meet the definition of Total Disablement, the plaintiff needed to establish that: 

1. She had continued to suffer from the sickness of ciguatera poisoning; and 

2. She had been unable to perform one or more duties of her occupation; and  

3. Her inability to perform one or more duties was solely due to ciguatera poisoning. 

                                                           
1 AustLII - County Court decisions (1993 to date). The other matter was Robert Long v United Super 
and Hannover [2014]. Moray & Agnew acted for the successful life insurer in both matters. 
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The evidence 

The plaintiff gave evidence that her symptoms fluctuated within the course of a day, and included 
yellow hands and face, lethargy, burning in her feet, aching legs, fatigue, weakness, breathlessness, 
an agony of discomfort, grogginess in the head, mushy brain, head filled with water, concentration and 
memory problems, bouts of nausea, headaches, burning hands when touching something cold or 
when under cold water, dizziness, a “need to eat” or she would feel horrendously sick, an invisible 
rash, and an inside tremor or shake when waking up. 

The plaintiff called evidence from the treating specialist. AIA called evidence from eight specialists, 
including an infectious diseases specialist, two occupational physicians and a consultant physician.  

The plaintiff’s credibility 

The plaintiff’s counsel submitted that the plaintiff was a straightforward and credible witness, she 
consistently reported her symptoms, and the medical witnesses had recognised that she was 
straightforward and credible. However, Her Honour agreed with AIA’s counsel that the plaintiff was 
“not a convincing and reliable witness”, and that her credit had been undermined by the following:  

1. The plaintiff had turned down employment offers “without adequate reasons and against the 
advice of her general practitioner”.  

2. The plaintiff had been “less than frank” in what she had told witnesses and the Court about her 
success or otherwise in obtaining employment. 

3. The plaintiff had undertaken extensive overseas travel and social activities, which “did not 
correlate with her complaints she made to medical witnesses about her inability to function”. 

4. Her Honour considered it “unusual” that the plaintiff had “displayed apathy/disinterest in seeing the 
medical opinions upon which [AIA] had relied when terminating her insurance benefits”.  

5. The plaintiff had taken on “the role as the expert as to when she could return to work”.  

The treating specialist’s evidence 

Judge Kings noted that the treating specialist had stated in his clinical notes and letters that the 
plaintiff was “not capable of going back to work”. She noted that, under cross examination, the treating 
specialist:  

1. “Conceded that the plaintiff … was capable of doing part-time work and graduating up”. 

2. “Maintained his opinion that the plaintiff continued to suffer from ciguatera poisoning”.  

3. “Acknowledged that Associate Professor Ruff had more expertise in ciguatera poisoning than he 
did” and that “Associate Professor Ruff was the most expert person on ciguatera poisoning in 
Australia”. 

The plaintiff no longer suffered from a “Sickness” 

Associate Professor Ruff gave evidence that the plaintiff no longer suffered from ciguatera poisoning, 
while the treating specialist gave evidence that the plaintiff continued to suffer from that sickness. 

The plaintiff’s counsel submitted that the court should prefer the evidence of the treating specialist as 
he had seen the plaintiff on 50 to 60 occasions, while Associate Professor Ruff had seen her once. 

Her Honour preferred the evidence of Associate Professor Ruff as:  

1. Associate Professor Ruff was the pre-eminent Australian expert in ciguatera poisoning;  
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2. The treating specialist had acknowledged Associate Professor Ruff’s expertise was greater than 
his own in this area; and  

3. Associate Professor Ruff had provided an objective and well-reasoned report (which was 
consistent with the assessment of another specialist appointed by AIA). 

As such, the plaintiff failed to establish that she continued to suffer the pleaded sickness of ciguatera.  

The plaintiff failed to establish she was unable to perform one or more duties  

The plaintiff maintained that she could not perform any work duties, in reliance on her own evidence 
and the evidence of the treating specialist. Judge Kings noted that the treating specialist conceded 
under cross-examination that the plaintiff was “capable of doing part-time work and graduating up”.  

To the extent that there was a conflict between the evidence of Dr Wyatt, occupational physician, and 
the treating specialist as to the plaintiff’s work capacity, Her Honour preferred the evidence of Dr 
Wyatt, as Dr Wyatt is an expert in occupational medicine and work capacities, and that this was not 
the treating specialist’s area of expertise. 

Her Honour concluded that the plaintiff had not established that she was unable to perform one or 
more duties of her work as a project co-ordinator at a bank due to ciguatera poisoning.  

Verdict 

For these reasons, Her Honour found that the plaintiff had failed to establish that she had satisfied the 
definition of Totally Disabled at any time during the period 7 September 2014 to date. She dismissed 
the plaintiff’s claim and ordered that she pay AIA costs of the proceeding. 

Implications 

There are a number of take away points in relation to medical conditions which cannot be objectively 
verified, and are largely assessed by reference to the plaintiff’s subjective reporting of symptoms. 

In Dixon v Whisprun, the High Court found that the trial judge did not make an error in giving little 
weight to the plaintiff’s medical evidence once her credit had been undermined. Similarly, the plaintiff’s 
credit was a crucial issue at the trial of this matter. 

Judge Kings noted that: 

1. The plaintiff had consistently reported her symptoms, a number of medical witnesses had said that 
the plaintiff was straightforward and credible, and that the plaintiff was “pleasant, articulate and 
answered all questions”. 

2. The treating specialist had documented that “the plaintiff was not capable of going back to work”.  

The plaintiff’s counsel relied on such matters at trial. Nonetheless, AIA was able to successfully 
defend the claim on account of the following factors:  

Credit issues 
The decision demonstrates the importance of gathering evidence which may put the plaintiff’s credit in 
question. In particular, AIA issued subpoenas and a notice to produce which uncovered a body of 
information about the plaintiff’s job applications and travels. These materials led to findings that the 
plaintiff was “less than frank” about her job applications and that her extensive overseas travel did not 
correlate with her self reported “inability to function”. The judge found that such matters undermined 
the plaintiff’s credit. The judge also made numerous references to the intense cross examination of the 
plaintiff by AIA’s counsel and found that the plaintiff’s explanations were “most unconvincing”.  
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Importance of Expertise 
The decision serves to emphasise that, especially in claims involving a rare medical condition (such as 
ciguatera poisoning), it is important to appoint a medical expert with a high level of expertise in that 
condition. As indicated above, the treating specialist had seen the plaintiff on 50 to 60 occasions and 
the judge accepted that he was a conscientious and skilled doctor. In relation to the issue of ciguatera 
poisoning, however, Her Honour preferred the evidence of Associate Professor Ruff (who saw the 
plaintiff once) as he was the leading expert in Australia.  

Occupational Physician v Treating Specialist 
The decision also demonstrates the importance of calling evidence from an occupational physician in 
disability claims. AIA called two occupational physicians to give evidence. In relation to the issue of 
work capacity, Her Honour preferred the evidence of an occupational physician over the evidence of a 
treating infectious diseases physician who did not have expertise in occupational medicine. 

Multi-Disciplinary Medical Panel 
By appointing this panel, AIA averted any suggestion that each specialist (infectious diseases 
physician, occupational physician and psychiatrist) looked at their own area of specialty in isolation. 
While the plaintiff’s counsel submitted that the panel may have been compromised as they had 
discussed the case prior to writing their individual reports, Her Honour did not accept this. She found 
that each witness was professional and objective. 

Critically, the panel was able to provide expert opinion on both the very nature of the condition (via the 
infectious diseases specialist) and work capacity (via the occupational physician). Adducing evidence 
from only one of these specialists may not have been sufficient to successfully defend the claim. 


